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ARBORGEN



ArborGen Australasia

Agreement for Sale and Purchase of Tree Stock (Australia)

Step One: About You

	Company Name
	

	Invoice Name (If differs from above)
	

	Contact Name 
	

	Phone Number 
	

	Email Address
	

	Facsimile Number
	


Step Two: Where, When, and How You Require Your Order

	Delivery / Pick up Date (delete one)*
	

	Delivery Address 

And

Business Address
	Delivery Address*


	Business / Invoice Address



	Who is responsible for Transport 
	Customer / Horizon2 Limited

	Preferred Nursery Source (circle)
	Any, Colac



* Please provide map/s if address is not a street address to ensure you get your product as promptly as possible.

* Please attach a preferred delivery schedule if multiple delivery dates, delivery locations, or nursery sources and volumes.

Step Three: Payment Details

	Cost of Plants (Attach “Stock Order Details” Template/s)
	
	<<A

	Cost of Transport (If arranged by Horizon2)
	

	Cost of Packaging (Racks, Boxes, Pods etc)
	

	Cost of STBA Royalty (if applicable)
	

	Total Excluding GST 
	[sum of above]

	GST Cost
	


	Total Cost of Order

(including GST, STBA Royalty, Boxes, Pods and Freight if included)
	

	Deposit Provided (25% of Net Cost not including GST or Royalty)
	


Step Four: Acceptance of Standard Terms and Conditions

Signed for and on behalf of the Purchaser and Horizon2 (Australia) Pty Ltd by their duly authorised representatives:

Purchaser

Horizon2



Company Name:

Signed: __

Signed:


Name:

Name:

Date:








Date:

The signatories agree with the Terms and Conditions of Trade attached to this form.

Horizon2 Procurement Use Only

	Purchase Order No.
	Entered into Database
	Notified Operations Manager

	
	
	


Stock Order Details (Use One Page Per Stock Type)
	A
	

Stock Type
	Total Quantity

	
	[eg Radiata Pine Family Bareroot Cuttings]
	


	Description
	Seed Lot
	Unit Cost*
	Quantity 
	Cost* 

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	Total Cost of Stock Type*
	
	>>A^


*Price is Australian Dollars per thousand, excluding STBA/RPBC Royalty, GST, Packaging and Transport.

^Add cost of all stock types together and enter into “Cost of Plants” at Step 3.

	B
	

Stock Type Specifications



	Parameter
	Description*

	Height
	

	RCD 
	

	Root Length
	

	Root Spec
	

	Other
	

	Other
	


*Unless stated otherwise specifications will have a 5% tolerance per shipment.  Attach detailed specifications if required.

	C
	

Packaging

	Racks
	

	Boxes
	

	Pods
	

	Other 
	


	D
	

Special Instructions

	


And Finally: Fax or Post to Horizon2 Limited.

Please Post to Horizon2 (Australia) Pty Limited, P.O Box 61, Colac, Victoria 3250

OR

Fax to (03) 5231-3748

Terms and Conditions of Trade 

Where the Trade Practices Act 1984 (Cth) applies to any Goods, nothing in these Terms and Conditions limits or affects the Customer’s rights and remedies under that Act

1 General Conditions

1.1 All quotations are given and all orders are accepted only on the basis that the Customer has accepted this and the following conditions of sale that constitute the full and complete statement of the contract between the Customer and the Vendor.

1.2 No variation or abrogation of these Terms and Conditions shall be effective unless it is in writing and signed by the Vendor.  No term shall be implied through previous course of dealings between the Customer and the Vendor.

1.3 If any clause or part of a clause of these Terms and Conditions are held to be invalid or unenforceable for whatever reason, the remaining provisions shall remain in full force.

1.4 If the Customer is a company or trust, the director(s) or trustee(s) who sign page 1 of the attached Order Form, jointly and severally guarantee to the Vendor the payment of the balance of the Customers’ credit facility from time to time, and the payment of any and all other monies now or hereafter owed by the Customer to the Vendor.  The guarantors and Customer shall be jointly and severally liable under the Terms and Conditions of this contract.

1.5 If these Terms and Conditions are inconsistent with or conflict with any other contract between the parties, then these Terms and Conditions are paramount and shall prevail.

2 Definitions

2.1 In these Terms and Conditions:

“Customer” means the party placing the order with the Vendor.

 “Goods” means all Goods, chattels, or services, provided by the Vendor to the Customer, and shall include without limitation the supply of all plants, vegetative matter, nursery products, all charges for labour and work, hire charges, insurance charges, or any fee or charge associated with the supply of Goods by the Vendor to the Customer.

“Season” means 1 May each year and runs until 31 August for bareroot stock types, or within 3 months of the intended delivery date as stated in this contract if containerised stock types, or at the Vendor’s discretion. 

“Vendor” means the party supplying the Goods ordered – or any related company.

2.2 Headings are used as a matter of convenience only and shall not affect the interpretation of these Terms and Conditions.

3 Use of Information

3.1 The Customer authorises the Vendor to collect, retain and use any information about the Customer, for the purpose of assessing the Customers’ creditworthiness, enforcing any rights under this contract, or marketing any Goods and services provided by the Vendor to any other party.

3.2 The Customer authorises the Vendor to disclose any information obtained to any person for the purposes set out in clause 3.1.

3.3 Where the Customer is a natural person the authorities under clauses 3.1 and 3.2 are authorities or consents for the purposes of the Privacy Act 1988 (Cth).

4 Price

4.1 Unless otherwise agreed in writing by the Vendor, the price of the Goods is the price contained in the Vendors’ price list current on the date the Customer places an order for the purchase of the Goods.  

5 Quotations

5.1 Quotations given by the Vendor must be accepted in writing by the Customer within 14 days of the date of the quotations, otherwise the quotation lapses.

5.2 The quotation price may be increased if the Vendor suffers any increases that are beyond the Vendor’s control in any costs of supply, production and delivery of the Goods (including increase in taxes and duties) between the date of contract (or where the contract arises from a quotation, the date of quotation) and the date of delivery.

6 Payment

6.1 Unless otherwise agreed in writing, all Goods shall be paid for by the 20th day of the month following the month in which delivery of the Goods is effected in accordance with Clause 10 thereof, time being of the essence.

6.2 If payment is not made in full by the due date, the Vendor may at its option suspend delivery of further Goods until the account is paid in full.

6.3 If the Customer does not pay or is otherwise in default/breach of this contract then the Customer is liable to the Vendor for all its costs, disbursements and expenses incurred in remedying or attempting to remedy the default.  Such costs, disbursements and expenses are to include experts’ fees, collection agency costs and solicitor and own client costs incurred through the Vendor’s efforts to obtain payment and/or remedy the breach of contract.

7 Deposit

7.1 A deposit will be as specified in the contract and is payable upon signing of the contract or as otherwise agreed in writing between the parties but in any event no later than one month after the signing of the contract.

7.2 For the avoidance of doubt, non-payment of the deposit or non-requirement of a deposit does not constitute a ground for the Customer to assert that no enforceable contract is or remains in force between the parties.

8 Interest for Late Payment

8.1 If payment is not made by the due date (without prejudice to its other remedies) the Vendor may charge the Customer

8.1.1 Default interest at the rate of 8% above the retail base lending rate of the National Bank of Australia on the due date for payment, from the date when payment is due until the date when payment is received; and

8.1.2 Any costs incurred by the Vendor in enforcing these terms of sale including legal costs as between solicitor and client and all costs associated with recovering or attempting to recover any overdue amount.

9 Credit

9.1 The Vendor grants credit at its absolute discretion and without prior notification to the Customer.  The Vendor may review, limit, vary or withdraw credit without incurring liability to the Customer.

9.2 If the Vendor shall at any time deem the credit of the Customer to be unsatisfactory, it may require security for payment and may suspend performance of its obligations under the contract until the provision of sufficient security.

9.3 If the Customer is in default of its payment obligations and the Vendor incurs legal collection expenses and/or commissions in enforcing its rights, the full costs of such action shall be borne by the Customer and be payable on demand.

10 Delivery

10.1 The place/s of delivery is/are to be that/those specified with this contract and delivery will be deemed to be effected upon the Goods arriving at the place/s specified.

10.2 If no place/s of delivery is/are specified delivery will be deemed to be effected upon the Goods arriving at the Customers’ business address as shown, or within10 days of being advised that they Goods are ready for collection from the specified nursery if the sale is ex-nursery.

10.3 The Vendor reserves the right to deliver the Goods by instalments in which event each instalment will be a separate contract on these items.  Failure or delay by the Vendor in making delivery shall not entitle the Customer to cancel or repudiate the contract.

10.4 The Vendor will use its best endeavours to commence delivery on the date requested by the Customer as specified with this contract.  The Customer shall not be entitled to postpone delivery of Goods ordered once the Vendor is ready to commence delivery.

10.5 Goods not required by the Customer by the close of the Season will be invoiced in full.  The Vendor will not be obligated to make delivery but the Customer will further be charged for the costs of removal and/or destruction of the non-delivered Goods.

11 Packaging

11.1 The Customer must return all reusable packaging at the Customers cost within 10 days in clean and sound condition or the Customer agrees to pay the costs associated with the repurchase and freight of new packaging on demand.

12 Risk

12.1 The risk in the Goods shall pass to the Customer on delivery of the Goods pursuant to clause 10.2.

12.2 The Customer shall at its own expense insure the Goods against all loss or peril until full and final payment has been made to the Vendor.

13 Reservation of Title

13.1 Until payment in full of all indebtedness to the Vendor in relation to any the Goods supplied to the Customer, the Customer acknowledges and agrees that:

13.1.1 All Goods supplied are held by the Customer for and on behalf of the Vendor in a fiduciary capacity as Bailee to be sold by it as agents on behalf of the Vendor.

13.1.2 The Customer shall store and identify the Goods in such a way that they are clearly identifiable as the Vendor’s property.

13.1.3 The Customer gives the Vendor, its agents and servants the right to enter on and into any premises occupied by the Customer to remove any of the Goods supplied.

13.1.4 Nothing in this clause shall be construed as permitting the Customer to return the Goods or any part of them for any reason whatsoever.

13.2 This clause is intended to protect the Vendor in the event of the insolvency of, or a default in payment by, the Customer.

14 Limitation of Liability

14.1 Any representation, warranty, condition or undertaking that would be implied in these terms and conditions by legislation, common law, equity, trade, custom or usage is excluded to the maximum extent permitted by law.

14.2 Nothing in these terms and conditions excludes, restricts or modifies any condition, warranty, right or remedy conferred on a Customer by the Trade Practices Act 1974 (Cth) or any other applicable law that cannot be excluded, restricted or modified by agreement.

14.3 To the fullest extent permitted by law, the liability of the Vendor for a breach of a non-excludable warranty or condition referred to in clause 14.2 is limited at the Vendor's option in the case of Goods to any one or more of the following:

14.3.1 the replacement of the Goods or the supply of equivalent goods or services;

14.3.2 the repair of the Goods;

14.3.3 the payment of the costs of replacing the Goods or of acquiring equivalent Goods; or

14.3.4 the payment of the cost of having the Goods repaired.

14.3.5 Subject to this clause 14, the Vendor is not liable to the Customer or any other person for:

14.3.6 any loss or damage of any kind caused or resulting from any wrongful, wilful or negligent act or omission of the Customer or any of its officers, employees, agents or contractors; or

14.3.7 any indirect, incidental, special or consequential damages, including loss of profits or anticipated profits, even if notified of the possibility of that potential loss or damage.

15 Intellectual Property

15.1 Any tree stock supplied by the Vendor under this Agreement shall not be used for breeding or further amplification using any technology. All breeding and propagation rights from the tree stock reside with the New Zealand Radiata Pine Breeding Company Limited and/or the Vendor.  

15.2 Should the Customer on-sell the tree stock to any other party they shall ensure the other party will not use the material for breeding or further amplification and shall be liable for any financial loss incurred by the Vendor should this occur.

15.3 No right or licenses under any of the Vendors patents or patent applications are granted by this agreement.

16 Claims

16.1 The right to reject non-conforming Goods shall be limited to rejection notified in writing to the Vendor within 24 hours of receipt of the Goods and the Goods being returned to the Vendor within 24 hours of receipt at the Customer’s expense.  No claim for damages or otherwise in respect of defects or non-conformity of the Goods or otherwise shall be effective or enforceable unless written notice thereof is given to the Vendor within 24 hours of receipt of the Goods.  

16.2 Subject to the Customer complying with the conditions in clause 16.1, any dispute over non-conforming or defective Goods is to be settled by the Vendor submitting the Goods to a member of ensis as appointed by ensis, within 48 hours of the Goods being returned to the Vendor.  The member’s decision will be final.  

16.3 If the Goods are to be found validly rejected then replacement Goods or their invoice value will be provided by the Vendor.  ensis' costs will be borne by the Vendor should the Goods be validly rejected, otherwise will be borne by the Customer.

17 Waiver

17.1 All the original rights, powers, exemptions and remedies of the Vendor shall remain in full force notwithstanding any neglect, forbearance or delay in the enforcement thereof.  The Vendor shall not be deemed to have waived any conditions unless such waiver shall be in writing under signature of the Vendor or an authorised officer thereof and any such waiver, unless the contrary shall be expressly stated, shall apply to and operate only in a particular transaction dealing or matter.

18 Force Majeure

18.1 The Vendor shall not be liable for delay or failure to perform its obligations arising from any Act of God or if the cause of the delay or failure is beyond its control.

19 No set off or cross claim

19.1 The Customer shall not be entitled to withhold payment for the Goods on the basis of counterclaim (legal equitable or otherwise), set off or cross claim.

20 No Competition

20.1 The Customer shall not on-sell any of the goods in competition with the Vendors business.
